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PER CURIAM: Sarah G. Panjada timely appeals from her convictions and
sentences of one count each of official misconduct and interference with law
enforcement. She argues: (1) The evidence was insufficient to support her conviction for
interference with law enforcement; (2) the district court erred in denying her motion for a
bill of particulars; (3) the district court erred by failing to give a unanimity instruction;
(4) the district court erred by denying her request for a continuance; (5) the State
committed prosecutorial error; (6) the district court erred in responding to a jury request;

and (7) cumulative error. After a careful review of the record, we find the evidence was



insufficient to support Panjada's conviction for interference with law enforcement;
therefore, we reverse her conviction and vacate her sentence for that charge. We further
find cumulative error in the denial of Panjada's motion for bill of particulars, the district
court's failure to give a unanimity instruction, and the denial of her motion for judgment
of acquittal on the charge of interference with law enforcement. Accordingly, we reverse

her conviction for official misconduct and remand for a new trial on that charge.

FACTS

Around 10:45 p.m. on December 13, 2019, Trooper Gustavo Ramirez of the
Kansas Highway Patrol (KHP) received a report of an erratic driver on I-70. The vehicle
was subsequently involved in a hit-and-run collision near [-435 and I-70 in Kansas City.
The reporting party, Greta Fullerton, followed the vehicle, which parked in a residential
garage at the intersection of 123rd Terrace and Parkview Avenue in Kansas City.
Fullerton provided the vehicle's tag number to dispatch. Based on the reports of erratic
driving, Ramirez suspected the driver may have been impaired. But Ramirez did not
initially go to the intersection Fullerton reported to dispatch. Instead, he went to the home
of the victims of the hit-and-run to obtain statements. Ramirez then met with three
officers from the Kansas City, Kansas Police Department (KCKPD) who were initially
investigating the same hit-and-run accident. The officers advised Ramirez they believed
the vehicle belonged to the Wyandotte County Sheriff's Office. Ramirez then went to the

intersection Fullerton reported to dispatch but could not locate the vehicle.

At approximately 12:05 a.m. on December 14, 2019, Panjada— a KCKPD
detective—requested to meet with Ramirez at a nearby fire station to see how KCKPD
could assist KHP with its investigation. Ramirez met Panjada and two other KCKPD
officers at the fire station. There, Ramirez learned Detective Michael Simmons of the
Wyandotte County Sheriff's Office was likely driving the vehicle. Panjada offered to

check potential addresses to locate the vehicle. She called Ramirez around 12:30 a.m. and



advised she had checked some addresses but could not locate the vehicle. Ramirez later
met with Panjada at the fire station and asked her what addresses she investigated.

According to Ramirez:

"Detective Panjada didn't respond with words. It was awkward for the short
moment that it was. [ kind of looked down and she made noises with her mouth and I
broke that awkwardness and said or should I get those from Major [Andrew] Carver [of
the Wyandotte County Sheriff's Office]. She said yeah, you should just get those from

Major Carver."

Panjada provided Ramirez with Carver's number. Ramirez spoke with Carver from
whom he obtained Undersheriff Larry Roland's phone number. Roland provided Ramirez
with Simmons' date of birth, which enabled Ramirez to find Simmons' address. Ramirez
made contact with Simmons at his residence around 1:50 a.m. Ramirez observed signs of
intoxication and believed he had probable cause to arrest Simmons for DUI but did not
obtain a search warrant for an evidentiary blood draw because it had been more than

three hours since the accident.

In January 2020, Agent Jeffrey Stokes of the Kansas Bureau of Investigation
(KBI) applied for and obtained a search warrant for Simmons' and Panjada's phone
records. After the records were analyzed, Stokes applied for and obtained a warrant to
seize Panjada's cell phone in June 2020. KBI Agents Ronnie Burk and Jerrod Gill went to

Panjada's home to serve the warrant.

Gill and Burk made contact with Panjada but did not initially tell her about the
warrant. Instead, they made small talk for several minutes hoping to get a statement from
her. When they disclosed they had a warrant, Panjada had some questions, which Gill did
not interpret as Panjada being uncooperative. Panjada did not have the phone in her
possession at that time. Gill felt Panjada was being uncooperative because she requested

five minutes to call her husband before handing over her phone as she was eight months



pregnant and home alone with her children with no other phone. Eventually, Panjada
asked her son to retrieve the phone from elsewhere in the house. Gill and Burk believed
Panjada manipulated the phone because they saw her touching the screen, which lit up
prior to her giving Burk the phone. Panjada never left the agents' presence and never
demanded they leave, which Gill admitted made their job significantly easier because
they did not have to obtain a separate warrant to search Panjada's home for the phone.
Panjada gave Burk her phone approximately 10 minutes after he informed her of the

warrant.

Subsequent analysis of the phone by KBI Agent Chris Turner revealed Panjada
had not deleted anything since the night of Ramirez' investigation. Turner's analysis of
Panjada's phone reflected that during the relevant portion of Ramirez' investigation,
Panjada exchanged multiple text messages with her KCKPD supervisor, Deputy Chief
Pam Waldeck, generally discussing the status of the investigation. Turner's analysis
further revealed multiple calls and text messages between Panjada and Carver, as well as
several messages and calls between Panjada and Captain Jeffrey Taylor of the Wyandotte

County Sheriff's Office.

The State charged Panjada with one count of official misconduct (Count 1) and
one count of obstruction of law enforcement (Count 2). At trial, Ramirez, Stokes, Gill,
Burk, and Turner testified on behalf of the State. Panjada moved for a directed verdict on
both counts following the State's case-in-chief, which the district court denied. Panjada
then called Carver and Taylor as defense witnesses. Taylor testified he was the union
president and Panjada was simply doing him a favor by advising him one of his officers
was the subject of an investigation. Taylor denied Panjada asked him to warn Simmons
of the investigation and further testified Panjada never asked him to interfere with the
investigation. Carver testified Panjada called him asking for Simmons' address but he did
not know the exact address. He gave Panjada directions to the general area, and Panjada

sent him some photos of a house but he could not tell if it was Simmons'. Carver never



provided Panjada with Simmons' address because he did not have the information.
According to Carver, Panjada never suggested she was trying to interfere with Ramirez'

investigation.

The jury found Panjada guilty of both counts. The district court denied Panjada's
motion for new trial and sentenced her to 12 months in jail for official misconduct with a
concurrent term of 3 months in jail for interference with law enforcement, suspended to

12 months' supervised probation. Additional facts are set forth as necessary.

ANALYSIS

The Evidence Was Insufficient to Convict Panjada of Interference with Law Enforcement

Panjada argues the evidence was insufficient to support her conviction for Count
2, interference with law enforcement, because (1) there was no evidence she deleted
anything from her phone and (2) she did not substantially hinder Burk's investigation

based on the 10-minute delay in turning over her phone. Her argument is persuasive.

Standard of Review

""When the sufficiency of the evidence is challenged in a criminal case, we
review the evidence in a light most favorable to the State to determine whether a rational
factfinder could have found the defendant guilty beyond a reasonable doubt. An appellate
court does not reweigh evidence, resolve conflicts in the evidence, or pass on the

credibility of witnesses." State v. Aguirre, 313 Kan. 189, 209, 485 P.3d 576 (2021).

Discussion

To support a conviction for interference with law enforcement, the State was

required to show Panjada substantially hindered or increased the burden on Burk when he



executed the warrant to seize her phone. See State v. Parker, 236 Kan. 353, 366, 690 P.2d
1353 (1984). As a preliminary matter, the State argues our Supreme Court erroneously
interpreted K.S.A. 21-3808 (now K.S.A. 2022 Supp. 21-5904) in Parker by reading
language into the statute—substantially hindering or increasing the burden on the
officer—not contained therein. The State's argument is unpersuasive. Our Supreme
Court's interpretation of Kansas statutes is binding. Absent some indication our Supreme
Court is departing from its position, we are duty bound to follow Supreme Court
precedent. State v. Rodriguez, 305 Kan. 1139, 1144, 390 P.3d 903 (2017). There is no
indication our Supreme Court is departing from its position in Parker, as it continues to
apply the same standard in more recent decisions. See State v. Brown, 305 Kan. 674, 690,

387 P.3d 835 (2017).

At trial, the State advanced evidence which could go to two theories of how
Panjada interfered with Burk's execution of the search warrant. First, there was an
implication Panjada did something with the phone based on the officers' testimony they
saw the screen light up as she was touching it. Second, Panjada asked the officers some
basic questions after they informed her of the warrant and then asked for the officers to
give her five minutes to call her husband before turning over the phone. In total, this
resulted in a delay of approximately 10 minutes between the time Gill and Burk told

Panjada they had a search warrant and Panjada giving Burk her phone.

It is not entirely clear from the State's arguments at trial whether it was relying on
both theories, although it seems to have focused more on the second. On appeal, the State
largely confines its argument to the second theory. Nevertheless, both are addressed
herein as (1) the first theory has some bearing on various points Panjada raises in Issues
2,3, 5, and 7 of her brief before us, and (2) the district court's jury instruction did not

limit the jury's consideration to one theory or another.



Relevant to the interference with law enforcement charge, in opening remarks, the

State argued:

"Once the KBI understood that there was information being transmitted between
her and other people in the sheriff's office and her Kansas City, Kansas, Police
Department, they wanted to get her phone to get any information that might be on it.
They went to her home, they asked her politely to hand over the phone, you'll hear the
entire recording. She initially refused, she asked for five minutes, she was screaming at
her child as the KBI agents were storming her house. You'll hear the entire conversation

and process. Eventually the phone was handed over to the KBI for their analysis."

The State further asserted: "She obstructed the Kansas Bureau of Investigation [agents

who] tried to just do their job in getting information to further the investigation."

In closing, the State argued:

"He says, it wasn't—I had to get a search warrant. They went and looked in her phone
and found—what did they find? The photograph, you have it. We know he said about
3:30 it either was sent or received, but it was posted during the time. It says right here
four hours. Did she have access? We don't know, we have no evidence of that. Man,
they're concerned about it. This obstructed the officer in doing his job, trying to get the
cell phone, same thing, delay, slow this down, give me five minutes, just like this, just

like this. Find her guilty."

In its rebuttal, the State asserted:

"You also heard Burk when he testified, I asked him outright, would you have—
why didn't you arrest her? He goes, because she was pregnant. They didn't storm her
house, they didn't do anything of that nature. They were respectful. The only person that
caused all the trouble all that day was the defendant."



On appeal the State again essentially confines its argument to the delay in giving
Burk the phone. And the overall thrust of the State's opening and closing arguments was
largely tied to the delay. Still, Gill asserted Panjada manipulated the phone prior to giving
it to them. Gill testified, "I could see the glow of the phone. I could see her finger or
thumb, whichever digit it was, manipulating the screen." The State asked Gill why that
concerned him, and he responded, "It concerned me for deleting evidence, message
deleting, anything regarding this case." Gill testified Burk told Panjada not to delete
anything from the phone, and Gill further stated, "[W]e had issues with her taking things
of evidentiary value off the phone and we needed that phone." Although he admitted he
did not know what exactly Panjada did with her phone or whether she deleted anything,
Burk similarly testified on cross-examination, "Before she handed the phone over to us,
she was manipulating the screen." However, the evidence presented by the KBI analyst,
Turner, reflected nothing had been deleted from the phone and the State knew this before
Gill and Burk testified.

The district court's jury instruction on interference with law enforcement did not
clarify the State's theory of the interference charge. In relevant part, the jury was

instructed:

"To establish this charge, each of the following claims must be proved:

"1. That Agent Ronnie Burk was discharging an official duty, namely
investigating a misdemeanor.

"2. The defendant knowingly obstructed, resisted, or opposed Agent Burk in
discharging that official duty.

"3. The act of the defendant substantially hindered or increased the burden of the
officer in the performance of the officer's official duty.

"4, At the time the defendant knew or should have known that Agent Burk was a

law enforcement officer."



Due to the ambiguity in the jury instruction, we must examine whether there was
sufficient evidence Panjada either (1) deleted evidence from the phone, or (2)
substantially hindered or increased the burden on Burk in seizing the phone. As to the
first theory, there was no evidence Panjada deleted anything from the phone when Gill
and Burk came to her home. In fact, there was no evidence she deleted anything going
back to the night of Ramirez' investigation. Turner's testimony was unequivocal on these
points. Because there is no evidence Panjada deleted anything from her phone, and in fact
the evidence showed her communications on the night of the DUI investigation were still
on her phone, the State could not have shown Panjada substantially hindered Burk's

investigation through her alleged manipulation of the phone.

As to the second theory, Panjada did not substantially hinder Burk's investigation.
Burk's own testimony belies the State's argument. Burk explicitly conceded the 10-
minute delay between telling Panjada he had a search warrant for the phone and Panjada
giving him the phone did not substantially interfere with his investigation. Moreover,
Burk admitted Panjada could have simply closed the door and refused to talk to him and
Gill because they had a warrant to seize her phone but not a warrant to arrest Panjada or
search her home. Had Panjada exercised her right to terminate the conversation with Gill
and Burk, it could have taken hours longer to get a separate warrant to search her house

for the phone.

On appeal, the State fails to demonstrate any affirmative duty Panjada had to
retrieve an item law enforcement had a warrant to seize—her phone—from a place they
did not have a warrant to search—her home. Accordingly, the State's interference with
law enforcement charge appears to be based on little more than the fact the encounter was
less convenient than Burk and Gill hoped it would be. The State's position is troubling as
a broader proposition because it effectively weaponizes K.S.A. 2022 Supp. 21-5904(a)(3)
against the particularity requirement for a search warrant under the Fourth Amendment to

the United States Constitution. See State v. Mullen, 304 Kan. 347, 353, 371 P.3d 905



m

(2016) (affidavit in support of search warrant must establish "'a fair probability that

m

contraband or evidence of a crime will be found in a particular place

added.]).

[Emphasis

If the State is correct, law enforcement officers can simply obtain a warrant to
seize incriminating evidence they believe an individual possesses, without establishing
probable cause of where the evidence is likely to be found, then demand the individual
bring them said evidence regardless of where it is located. But it is well established the
State cannot prosecute someone for availing oneself of constitutionally guaranteed
protections. See State v. Ryce, 303 Kan. 899, 902-03, 368 P.3d 342 (2016) (threat of
criminal punishment for refusing consent to search implicates due process protections
under Fourteenth Amendment to United States Constitution); State v. Mueller, 271 Kan.
897,901, 27 P.3d 884 (2001) (State cannot condition receipt of privilege or benefit on
waiver of constitutional right). Here, Panjada had the right to refuse to speak with the
officers and further refuse to allow them to search and seize items from her home without
a warrant. See United States v. Mendenhall, 446 U.S. 544, 553, 100 S. Ct. 1870, 64 L.
Ed. 2d 497 (1980) (law enforcement may seek voluntary encounters but individuals are
free to decline); Payton v. New York, 445 U.S. 573, 585-86, 100 S. Ct. 1371, 63 L. Ed. 2d
639 (1980) ("'[P]hysical entry of the home is the chief evil against which the wording of
the Fourth Amendment is directed.""). We find the State's argument fails as both a matter

of fact and law.

In its brief, the State unpersuasively relies on State v. Beltran, 48 Kan. App. 2d
857, 877-78, 300 P.2d 92 (2013), asserting: "[A]n individual's refusal to comply with
officers' commands during the execution of a search warrant is sufficient to support a
finding of obstruction." The State's argument misinterprets the issue addressed in Beltran.
There, officers had a warrant to search a home in which Beltran was an occupant. An
officer entered the home and saw Beltran going into another room with his left hand in

his pocket. The officer ordered Beltran to stop and take his hand out of his pocket, but

10



Beltran refused. The officer then restrained Beltran, pulled Beltran's left hand out of his
pocket, and searched the pocket, revealing cash and cocaine. Beltran argued the evidence
should have been suppressed because the officer did not have authority to search his

person pursuant to the search warrant for the home.

The Beltran panel found the search was justified as a search incident to arrest
because the officer had probable cause to arrest Beltran for obstruction. 48 Kan. App. 2d

at 878. However, the panel explicitly noted:

"An able defense lawyer might argue that given the brevity of Beltran's evasive
actions in refusing to stop and to remove his hand from his pocket, the conduct failed to
'substantially hinder' McClay. And we suppose a jury could agree depending on the full
range of evidence at trial. But that isn't the issue here." 48 Kan. App. 2d at 878.

Beltran is of limited value to this issue because the relevant portion of the analysis
therein deals with probable cause to arrest, which is a much lower evidentiary burden
than is required for a conviction. See State v. Huff, 235 Kan. 637, 639, 681 P.2d 656
(1984) ("Probable cause connotes considerably less proof than may be required at trial.").
Beltran is further distinguishable because the officers had a warrant to search the home,
which in turn, gave the officers authority to detain the individuals present to effectuate
the search. See Michigan v. Summers, 452 U.S. 692, 703-04, 101 S. Ct. 2587, 69 L. Ed.
2d 340 (1981).

Here, Burk and Gill had no such authority to enter Panjada's home or detain her in
executing the warrant to seize and search her phone. Panjada's actions here are highly
analogous to what occurred in Parker. There, Parker had been arrested for prostitution; a
detective, Metz, asked Parker about the location of marked money that had been used in

the investigation. Parker responded: "'I don't know what money you are talking about."

11



236 Kan. at 365-66. Ultimately, the detective obtained a warrant, searched the property,
and found the marked bills. Our Supreme Court

"concluded that the evidence was not sufficient to prove the offense of obstruction of
official duty under the statute. If the defendants had remained silent they could not have
been charged with obstruction of official duty. They had a right to remain silent. The
response of each defendant was essentially the equivalent of silence and did not
substantially increase the burden placed upon detective Metz in carrying out his official
duty. As he had contemplated, the officer obtained a search warrant, searched the

premises, and found the marked bills." 236 Kan. at 366.

Similarly, if Panjada had refused to speak with Gill and Burk—something she was
entitled to do—they would have had to get a separate warrant to search her home—
something they had no authority to do under the existing warrant—in order to seize her
phone. Here, Burk did not have to obtain a second warrant because Panjada continued
speaking with him after he informed her he had a warrant to seize the phone and she
ultimately gave it to him approximately 10 minutes later. In this sense, Panjada's actions
were less burdensome on Burk than Parker's were on Metz. Accordingly, the 10-minute
delay did not substantially hinder or increase the burden on Burk in executing the
warrant. We find, given the specific facts of this case, the evidence was insufficient to
support Panjada's conviction for interference with law enforcement; thus, we reverse her

conviction and vacate her sentence.

The District Court Should Have Granted Panjada's Motion for a Bill of Particulars

Panjada argues the district court erred in denying her motion for a bill of
particulars. Specifically, she asserts (1) there was no way for her to know whether the
official misconduct charge was based on her alleged refusal to give information to
Ramirez or her communications with other individuals, and (2) there was no way to know

whether the interference with law enforcement charge was based on her initial refusal to

12



give her phone to Burk or her alleged manipulation of her phone prior to giving it to
Burk. This second point is moot in light of our conclusion the evidence was insufficient

to find Panjada guilty of interference with law enforcement.

The district court's denial of a motion for bill of particulars is reviewed for an
abuse of discretion. State v. Rojas-Marceleno, 295 Kan. 525, 533, 285 P.3d 361 (2012).
A judicial action constitutes an abuse of discretion if (1) it is arbitrary, fanciful, or
unreasonable; (2) it is based on an error of law; or (3) it is based on an error of fact. State

v. Levy, 313 Kan. 232, 237, 485 P.3d 605 (2021).

Panjada correctly notes the due process considerations served by a bill of
particulars—(1) sufficiently informing the accused of the nature of the charges to enable
her to prepare a defense, and (2) preventing further prosecution for the same offense in
violation of double jeopardy protections. Rojas-Marceleno, 295 Kan. at 534. Her
argument is generally persuasive. In relevant part, the State's complaint alleged Panjada

committed official misconduct by

"unlawfully and knowingly, at a time when such person was a public officer or employee
and while in the employee's public capacity or under color of the officer or employee's
office or employment, did destroy, tamper with or conceal evidence of a misdemeanor

crime, when not authorized by law to do so."

Panjada is generally correct these allegations fail to specify the conduct on which
the State relied. As it relates to the official misconduct charge, there was evidence
Panjada did not give Ramirez a clear answer as to whether she was able to locate
Simmons' address. But there was also evidence, given her communications with
Waldeck, Taylor, and Carver, she did not have the address for Simmons' house. Some of
the records concerning these communications appear to have been turned over to Panjada

only shortly before trial, although the record is unclear on the exact timing, and Panjada's

13



counsel admitted he believed he ultimately received everything the State had. From the
State's arguments at trial, we cannot discern whether Panjada's communications with the
other officers was a separate theory of official misconduct or whether it was alleging a
continuous course of conduct. In particular, the State's closing argument made repeated
reference to Panjada's communications with Waldeck, Taylor, and Carver. As further
discussed herein, the district court's jury instruction on official misconduct also did not
clarify the basis or bases for the State's allegation. Given the variety of conduct that could

serve to support the charge, Panjada's motion should have been granted.

On appeal, the State argues a bill of particulars is not required where the defendant
has received full discovery, relying on State v. Webber, 260 Kan. 263, 284, 918 P.2d 609
(1996), and State v. Young, 26 Kan. App. 2d 680, 683, 11 P.3d 55 (1999). The State's
reliance on these authorities is misplaced as Webber dealt with a challenge to the
sufficiency of a bill of particulars. Webber's motion for bill of particulars was granted;
the issue on appeal was whether a subsequent motion for a more definitive statement
should have been granted. Webber held the bill of particulars coupled with the complaint,
pretrial discovery, and the evidence presented at the preliminary hearing sufficiently
informed Webber of the charges which she was required to defend. 260 Kan. at 284-85.
Here, Panjada was charged with misdemeanors and did not have a preliminary hearing

and her motion for bill of particulars was denied. Webber is unpersuasive to our analysis.

Young is lacking in its explanation of the factual and procedural background, and
the nature of the charges and the arguments for why a bill of particulars should have been
granted therein are fairly distinguishable. Young was charged with mistreatment of a
dependent adult and specifically complained she wanted to know (1) when the crime
occurred, (2) the acts or omissions that constituted the crime, and (3) how the victim
qualified as a dependent adult. The panel also noted Young filed her motion six months
after receiving full discovery. 26 Kan. App. 2d at 683. Here, Panjada did not receive full

discovery until shortly before trial, and the motion for a bill of particulars was filed long

14



before the discovery had been provided to Panjada. The phone records at issue here were
significant in the State's arguments regarding her communications with Carver. We find

Young distinguishable and, therefore, unpersuasive to our analysis.

The State further unpersuasively argues a bill of particulars was not required
because Panjada knew who she called and texted on the night of the incident. Be that as it
may, calling and texting various individuals are not criminal acts. The pertinent concern
is whether the State was alleging that specific calls and texts to specific individuals were,
in whole or in part, criminal acts. Panjada should not have been left guessing what acts or
omissions constituted the crime charged. We find, under the specific facts and the lack of
specificity as to what evidence was considered a criminal act, Panjada's motion for bill of
particulars should have been granted, but we defer our reversibility determination to the
cumulative error analysis. See State v. Smith-Parker, 301 Kan. 132, 165, 340 P.3d 485
(2014).

A Unanimity Instruction Should Have Been Given

Panjada next argues the district court erred in failing to give the jury a unanimity
instruction on both counts. Panjada acknowledges she did not request the instruction at
trial; therefore, we review the issue for clear error. K.S.A. 2022 Supp. 22-3414(3). This
means Panjada bears the burden of firmly convincing us the jury would have reached a
different verdict had a unanimity instruction been given. See State v. Berkstresser, 316
Kan. 597, 520 P.3d 718, 725 (2022). However, we must first determine whether the
instruction should have been given, i.e., whether it was legally and factually appropriate,
using an unlimited standard of review of the entire record. In determining whether an
instruction was factually appropriate, we determine whether there was sufficient
evidence, viewed in the light most favorable to the defendant or the requesting party, that
would have supported the instruction. State v. Holley, 313 Kan. 249, 254-55, 485 P.3d
614 (2021).

15



In determining whether a unanimity instruction should have been given, we must
first determine whether the case was a multiple acts case, i.e., "'whether [the jury] heard
evidence of multiple acts, each of which could have supported [a] conviction on a
charged crime."" State v. Castleberry, 301 Kan. 170, 185, 339 P.3d 795 (2014). ""Multiple
acts' are legally and factually separate incidents that independently satisfy the elements of
the charged offense." State v. De La Torre, 300 Kan. 591, 598, 331 P.3d 815 (2014).

Factors for courts to consider include:

"'(1) whether the acts occur at or near the same time; (2) whether the acts occur at the
same location; (3) whether there is a causal relationship between the acts, in particular
whether there was an intervening event; and (4) whether there is a fresh impulse
motivating some of the conduct." State v. King, 299 Kan. 372, 379, 323 P.3d 1277
(2014).

Panjada argues:

"[1]t is entirely unknown whether the jury convicted Ms. Panjada for official misconduct
based on some alleged conspiracy with Major Carver in failing to disclose Michael
Simmons' address to Trooper Ramirez, or because of any communication between her
and . . . Jeff Taylor. These two incidents occurred relatively close in time, but are enough
removed from one another factually—and served entirely different purposes—to
constitute distinct 'multiple acts.' These two communications were to different individuals

acting in very different capacities."”

We agree. Here, error was committed because the State did not tell the jury which
act it relied upon and the district court did not instruct the jury it had to agree on a
specific act for each charge. Castleberry, 301 Kan. at 185. On Count 1—official

misconduct— the district court instructed the jury, in relevant part:

"To establish this charge, each of the following claims must be proved:

"1. The Defendant was a public officer.

16



"2. The Defendant knowingly concealed evidence of a crime.
"3. This act occurred on or about the 14th day of December 2019 in Wyandotte

County, Kansas."

Under this instruction, the jury could have found Panjada committed official
misconduct based on some conspiracy or collusion with Carver and/or Taylor to delay the
investigation, i.e., conceal evidence of a crime, but the jury could have just as easily
found her refusal to give Ramirez the information about Simmons' approximate
address—the overall thrust of the State's allegations underlying the official misconduct
charge—was her decision alone. The State's arguments at trial did not clarify the issue
given the State's references in closing arguments to text messages and/or phone calls with

Carver, Taylor, and Waldeck during and after the time of her interactions with Ramirez.

We find a unanimity instruction was legally and factually appropriate. However,
because we review for clear error, we must consider the impact of the failure to give the
instruction in light of the record as a whole. State v. Dobbs, 297 Kan. 1225, 1237, 308
P.3d 1258 (2013). Given Panjada's additional claims, we defer our reversibility

determination to the cumulative error analysis. See Smith-Parker, 301 Kan. at 165.

The District Court Did Not Err in Denying Panjada's Request for a Continuance

Panjada further argues the district court erred in denying her request for a
continuance based on the State not providing certain discovery until shortly before trial.
The district court has the authority to grant a continuance "for good cause shown." K.S.A.
22-3401. The denial of a motion for continuance is reviewed for an abuse of discretion.
State v. Cook, 281 Kan. 961, 986, 135 P.3d 1147 (2006). "A judicial action constitutes an
abuse of discretion if (1) it is arbitrary, fanciful, or unreasonable; (2) it is based on an

error of law; or (3) it is based on an error of fact." Levy, 313 Kan. at 237.
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We find Panjada has not established an abuse of discretion. She argues:

"Here, the continuance should have been granted for good cause, and in
accordance with Ms. Panjada's fundamental right to present her theory of defense. The
late-admitted evidence presented by the State on the morning of trial, coupled with the
court's denial [of the] continuance, inhibited Ms. Panjada's right to present a meaningful
defense and [denied] her right to confrontation under the Sixth Amendment, inconsistent

with substantial justice and necessitating reversal.”

Her argument regarding her right to present a defense and confront the State's
evidence is conclusory. As the party asserting an abuse of discretion, Panjada has the
burden to show it. See State v. Crosby, 312 Kan. 630, 635,479 P.3d 167 (2021). We find
she has not met her burden. Her argument is also problematic from a preservation
standpoint because, on the morning of trial, she initially objected on the grounds she had
not been given certain records the State obtained from Verizon. Panjada asserted the
evidence should be excluded and she should not be burdened with having to accept a
continuance. She later requested a continuance because she thought she had not been

given information the State obtained from a search of Carver's phone.

The district court generally indicated it was not inclined to grant a continuance
unless there was some evidence the State had not already turned over. After taking a
recess, Panjada's counsel informed the district court, "I'm satisfied the State has given me
everything that is in their possession. Honestly, I don't know at this moment, and I'll have
to question the witnesses about whether or not they handed everything they had over to
the State." Essentially, Panjada acknowledged the basis for her continuance request was
no longer a concern, and the district court never conclusively ruled on the continuance
request given the parties' subsequent explanation of the discovery issue. The issue is not

properly preserved for appeal.
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There Was No Prosecutorial Error

Panjada next argues the State committed prosecutorial error during its case-in-
chief as well as closing arguments. We use a two-step process to evaluate claims of

prosecutorial error—error and prejudice:

"To determine whether prosecutorial error has occurred, the appellate court must decide
whether the prosecutorial acts complained of fall outside the wide latitude afforded
prosecutors to conduct the State's case and attempt to obtain a conviction in a manner that
does not offend the defendant's constitutional right to a fair trial. If error is found, the
appellate court must next determine whether the error prejudiced the defendant's due
process rights to a fair trial. In evaluating prejudice, we simply adopt the traditional
constitutional harmlessness inquiry demanded by Chapman [v. California, 386 U.S. 18,
87 S. Ct. 824, 17 L. Ed. 2d 705 (1967)]. In other words, prosecutorial error is harmless if
the State can demonstrate 'beyond a reasonable doubt that the error complained of will
not or did not affect the outcome of the trial in light of the entire record, i.e., where there
is no reasonable possibility that the error contributed to the verdict." State v. Sherman,

305 Kan. 88, 109, 378 P.3d 1060 (2016).

A prosecutor commits error by misstating the law. A prosecutor also errs when
arguing a fact or factual inference without an evidentiary foundation. State v. Watson,

313 Kan. 170, 179, 484 P.3d 877 (2021).

Panjada first claims the State committed prosecutorial error by reading Simmons'
address into the record when it discussed Simmons' Kansas driver's license report during
its cross-examination of Carver. However, her argument is contrary to the record. The
district court did not allow the State to discuss Simmons' driving record based on
Panjada's objection, finding it irrelevant and beyond the scope of direct examination. The
State simply asked to mark it as an exhibit and put it in the record even though it was not
admitted, apparently to preserve the issue. But no such evidence was presented to the

jury. Panjada's first claim of prosecutorial error fails.
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Panjada next argues the prosecutor erred by advancing an unsupported narrative
that she conspired with Carver to hinder Ramirez' investigation. Her argument on this
point is unclear because she claims the State misled the jury by disclosing facts not in
evidence. However, the objectionable acts she cites to are all testimony from trial.
Essentially, she alleges prosecutorial error because the answers to the State's questions on
direct examination were later rebutted through cross-examination or the testimony of
other witnesses. This is not the same as arguing facts not supported by the evidence.

Panjada's second claim of prosecutorial error fails.

Panjada similarly argues the State committed prosecutorial error by eliciting
testimony she manipulated her phone despite uncontroverted evidence she had not
deleted anything from her phone. Regarding the testimony of Burk and Gill about the
alleged manipulation of her phone, Panjada fails to establish error. Panjada would likely
have a valid claim if the State had argued the point in either one of its closing arguments.
However, any discussion of Panjada manipulating the phone elicited by the State came
about in Gill's answer to one of the State's questions on direct examination. But the State
did not ask Gill whether Panjada "manipulated" the phone; the State asked, "[W]hat was
she doing with the phone?" Gill responded:

"[T]he best way to describe [it] is manipulation of the phone, meaning you open it, I can
see the glow of the phone. . . . I could see her finger or thumb, whichever digit it was,

manipulating the screen. I didn't see what was on the screen, just that it was being used."

In cross-examination, Burk similarly stated, "Before she handed the phone over to
us, [Panjada] was manipulating the screen." Gill and Burk may have overstated their
concern, but the record does not reflect the State intentionally elicited testimony that
Panjada manipulated her phone in the sense she deleted evidence. And the State never

explicitly argued to the jury Panjada deleted anything from her phone.
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Panjada further argues the State committed multiple errors in closing argument by
arguing facts not in evidence and attempting to shift the burden of proof. She asserts the
State erred by shifting the burden of proof when it argued the evidence presented by the
defense was "telling" because it only depicted a side view of Simmons' home. But
Panjada objected to the State's argument, and the district court told the State to move on,
which it did. While the State's comments were arguably improper, Panjada does not
meaningfully explain how they were prejudicial in light of the district court's prompt

response to her objection.

Panjada next argues the State wrongly asserted Waldeck ordered Panjada to leave
the scene but Panjada remained. She is correct the State raised this point in closing
argument, but she fails to cite to the record to show how the prosecutor's argument was
unsupported by or contrary to the evidence. Accordingly, we presume the point is

unsupported. See Supreme Court Rule 6.02(a)(4) (2023 Kan. S. Ct. R. at 36).

Panjada additionally makes a passing argument that the prosecutor "offered her
personal opinion, not based on evidence, that Ms. Panjada 'used her personal cell phone

m

to circumvent this whole coverup.'" Contrary to Panjada's assertion, this was a
permissible comment on the evidence. Prosecutors have wide latitude in discussing the
evidence and reasonable inferences to be drawn therefrom. State v. Crawford, 300 Kan.
740, 749, 334 P.3d 311 (2014). Here, the State was asking the jury to make a reasonable
inference Panjada used her personal cell phone, not a department-issued device, because

she was engaged in a coverup.

Panjada further asserts the prosecutor used a mocking tone while arguing
Panjada's text messages to Taylor showed she was upset that Simmons was eventually
arrested by Ramirez. The prosecutor's tone is not evident from the cold record. Panjada

objected, and the district court overruled her objection.
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Panjada largely fails to explain how the various points she raises about the
prosecutor's closing arguments constituted reversible error. At most, she has identified
one point of error—the State commenting on the strength of her evidence—but it is
questionable whether the State's argument was improper. The State is not allowed to shift
the burden of proof to the defendant, but the State is permitted to point out a lack of
evidence supporting a theory of defense. State v. Williams, 299 Kan. 911, 939, 329 P.3d
400 (2014). Still, even assuming the State's comments were impermissible, the error was
not prejudicial because the State did not belabor the point and moved on as soon as the
district court ruled on Panjada's objection. Further, whether Panjada could readily
identify Simmons' home was not the crux of the issue. The State's theory of official
misconduct was largely premised on the fact Panjada knew from her conversations with
Carver the specific intersection where Simmons' house was located—even if she did not
know the exact address—but did not provide this information to Ramirez. Even assuming

the prosecutor's comments were erroneous, the State has shown the error was harmless.

There Was No Error in Responding to the Jury's Request

Panjada argues the district court erred in responding to a question from the jury
during deliberations. Specifically, the jury indicated it wanted to hear a recording of the
conversation between Carver and Ramirez but returned a verdict before the district court
could provide technical assistance in playing the exhibit. Because this issue involves
statutory procedures and potentially implicates Panjada's statutory and/or constitutional
rights, we exercise de novo review in determining whether the district court properly
responded to the jury's request for assistance. State v. Cooper, 303 Kan. 764, 767, 366
P.3d 232 (2016). To the extent this issue requires we engage in statutory interpretation, it
raises a question of law subject to unlimited review. State v. Stoll, 312 Kan. 726, 736, 480
P.3d 158 (2021).
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Panjada asserts the district court violated her right to be present under K.S.A. 2022
Supp. 22-3420(d), which provides:

"The jury shall be instructed that any question it wishes to ask the court about the
instructions or evidence should be signed, dated and submitted in writing to the bailiff.
The court shall notify the parties of the contents of the questions and provide them an
opportunity to discuss an appropriate response. The defendant must be present during the
discussion of such written questions, unless such presence is waived. The court shall
respond to all questions from a deliberating jury in open court or in writing. In its
discretion, the court may grant a jury's request to rehear testimony. The defendant must
be present during any response if given in open court, unless such presence is waived.
Written questions from the jury, the court's response and any objections thereto shall be

made a part of the record.”

However, as the State points out, Panjada's argument ignores K.S.A. 2022 Supp.
22-3420(c), which provides: "In the court's discretion, upon the jury's retiring for
deliberation, the jury may take any admitted exhibits into the jury room, where they may
review them without further permission from the court. If necessary, the court may
provide equipment to facilitate review." In light of this statutory language, another panel
of this court found no error in the prosecutor's trial assistant providing technical
assistance to the jury in playing an admitted exhibit without the defendant present. State
v. Watson, No. 114,818, 2017 WL 2304439, at *2 (Kan. App. 2017) (unpublished

opinion). The reasoning in Watson is sound, and we apply it here.

The record reflects the jury indicated to the district court's administrative assistant
it wanted to rehear the recording of Carver's conversation with Ramirez. The district
court's administrative assistant did not attempt to help the jury play the recording because
she did not know how. Outside the presence of the jury, the State and the district court's
administrative assistant tried to find a way to play the recording, but the jury returned its

verdict before the issue was resolved. The district court never communicated with the
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jury during its deliberations. There was no question from the jury regarding the jury
instructions or evidence. And the jury did not request to rehear testimony. Rather, the
jury was asking to review an admitted exhibit in the jury room. K.S.A. 2022 Supp. 22-
3420(c) controls this issue, not K.S.A. 2022 Supp. 22-3420(d). The district court did not
err in failing to inform Panjada because she did not have a right to be present under the

applicable statutory provision. See Watson, 2017 WL 2304439, at *2.

Cumulative Error Denied Panjada a Fair Trial

Finally, Panjada argues even if none of the errors alleged in her brief warrant

reversal on their own, their cumulative effect denied her a fair trial. We agree.

Cumulative trial errors, when considered together, may require reversal of a
defendant's conviction when the totality of the circumstances establish the defendant was
substantially prejudiced by the errors and denied a fair trial. In assessing the cumulative
effect of trial errors, appellate courts examine the errors in context and consider how the
trial judge dealt with the errors as they arose; the nature and number of errors and
whether they are interrelated; and the overall strength of the evidence. If any of the errors
being aggregated are constitutional in nature, the party benefitting from the error "'must
establish beyond a reasonable doubt that the cumulative effect of the errors did not affect

the outcome."" State v. Alfaro-Valleda, 314 Kan. 526, 551-52, 502 P.3d 66 (2022).

Here, the evidence underlying Count 1—official misconduct—was not strong and,
as we have found, the evidence was insufficient for Count 2—interference with law
enforcement. The lack of specificity in the State's complaint warranted a bill of
particulars as Panjada requested. This error was significantly compounded by the lack of
a unanimity instruction. Panjada did not receive adequate notice of the basis or bases for
the State's charge in Count 1—which could have been based on one or more of at least

three different acts—and the jury was never informed it had to agree on a particular act in
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order to convict. Simply put, Panjada was prejudiced both in her ability to formulate a
defense prior to trial as well as in her ability to argue a cohesive theory of defense to the
jury. Accordingly, we find these errors are meaningfully more prejudicial in the
aggregate. And when, as here, any of the errors being aggregated are considered
constitutional, "the constitutional harmless error test" applies, and we must determine if
"the party benefitting from the errors [has] establish[ed] beyond a reasonable doubt that
the cumulative effect of the errors did not affect the outcome." State v. Thomas, 311 Kan.
905, 914, 468 P.3d 323 (2020). We find the State cannot meet its burden to show the

aggregate effect of these errors is harmless beyond a reasonable doubt.

We pause to note an additional problem due to the fact the evidence was
insufficient to support Panjada's conviction for interference with law enforcement.
Insufficient evidence cannot be a harmless error; therefore, it does not directly affect the
cumulative error analysis as applied to Count 2. See In re Winship, 397 U.S. 358, 364, 90
S. Ct. 1068, 25 L. Ed. 2d 368 (1970) ("Lest there remain any doubt about the
constitutional stature of the reasonable-doubt standard, we explicitly hold that the Due
Process Clause protects the accused against conviction except upon proof beyond a
reasonable doubt of every fact necessary to constitute the crime with which he is
charged."). Still, while our resolution of Panjada's conviction for interference with law
enforcement comes down to the sufficiency of the evidence, Panjada made a motion for
judgment of acquittal, which the district court denied. Panjada correctly argues this ruling

was erroneous because the evidence was insufficient.

We are persuaded there was some additional prejudice to Panjada as applied to
Count 1 because the district court's error in failing to grant a judgment of acquittal on
Count 2 allowed the State to make arguments about both. In its closing argument, the

State effectively tied together the conduct underlying both counts, asserting:
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"The photograph, you have it. We know [Turner] said about 3:30 it either was sent or
received, but it was posted during the time. It says right here four hours. Did she have
access? We don't know, we have no evidence of that. Man, they're concerned about it.
This obstructed the officer in doing his job, trying to get the cell phone, same thing,
delay, slow this down, give me five minutes, just like this, just like this. Find her guilty."
(Emphasis added.)

A reasonable jury considering the evidence underlying both charges would
recognize a strong interrelationship between the two. Burk and Gill wanted to obtain
Panjada's phone because they believed it contained evidence showing she committed
official misconduct by obstructing Ramirez' investigation. A reasonable inference could
be drawn that Panjada interfered with Burk and Gill's seizure of the phone because it
contained evidence she interfered with Ramirez' investigation. Thus, there was additional

prejudice to Panjada on Count 1 by allowing Count 2 to be submitted to the jury.

We find the collective effect of the district court's failure to give a unanimity
instruction and the denial of Panjada's motion for bill of particulars establishes she was
denied a fair trial under the test for cumulative error. We are further persuaded there was
additional prejudice due to the denial of Panjada's motion for judgment of acquittal as
applied to Count 2; however, we would still reverse her conviction on Count 1 for
cumulative error notwithstanding this point. We reverse Panjada's conviction for
interference with law enforcement due to insufficient evidence and vacate that portion of
her sentence. We further reverse her conviction for official misconduct due to cumulative

error and remand for a new trial on that charge.

Reversed and remanded with directions.
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